One citizens’ input to the ADOT-MAG Leadership Team
Regarding the proposed SMF on Pecos Road.
10-13-09

Air & noise pollution—major issue due to the surrounding mountains & elevation.

It will abut the Kyrene de Los Lagos Elementary School—with in 75 feet. Plus be near
other schools on Liberty Lane.

Destruction of a portion of the South Mountain Park- which is sacred to the GRIC.
Loss of a church—plus scores homes could be a 100 +—depending on the footprint.

Few residents in this village need to travel to 55 Av & 1-10 on a daily basis .If they work
in central Phoenix— then why drive to 55" Av just to back track on 1-10 for five miles.

It is a truck by- pass route -CanaMex—plain and simple.

$2-3 Billion SMF cost ---for a 7 % traffic reduction on the B’Way Curve. Where is the
cost benefit? Let’s spend the money wisely on 1-10 & 1-17 improvements.

Currently my village has six ways to gain access to Pecos Road—under the plan-- 3nd
St. will not be an option and yet 6-8,000 vehicles per day travel that road. Where is that
traffic going to go—on the arterial streets?

One of the discussion points I hear from MAG/ADOT is it was “voter” approved in
1985—s0 was the Paradise Corridor—where does that corridor exist today?

Why was Scottsdale under the leadership of Herb Drinkwater able to negotiate with the
SRPMIC to get the Pima 101 route moved %2 mile east?

Please work with the GRIC and negotiate a placement south of Pecos Road—that would
be a win-win for all parties. The 101 is an economic engine for the SRPMIC.

Bottom line: Let’s try to prevent this from being an issue that is decided in the
federal courts.

Jim Jochim

1231 E. Desert Flower Lane
Phoenix, AZ 85048

T# 480-460-2535

Fax# 480-460-2898
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( 1 am unable to understand why the Light rail was not routed South near
24th Street, then east to Tempe and Arizona State University. Very little
passenger boarding between those points other than 44th St., the Airport. That
would have been taken up south of 24th Street and Washington. It seems like

- the Highway builders did the planning so as to avoid solving traffic problems.
Why not go where the people are? The proposed Sky Harbor Airport Train
would be much shorter, less expensive to build and operate. That area to south
of the Airport is light industrial with limited traffic access, Far more passengers
by relieving traffic from land locked Ahwatukee, solving a huge problem.

Now, with no opportunity to contest the decision the proposed extensions
east and west are for areas that have even less potential. Two downtown main
streets that refused to enter the twentieth century. Mesa’'s Main Street, is known
as a Heritage low density area. East are large trailer parks, retirees and snow
birds populate the area. It seems deserted four months out of the year. The
growth and industry is five miles south overflowing the County. North of Main
Street lays the Salt River and Indian reservation.)

The Trolley Folly Fraud April 17,2009

Another rip-off like one court for six million people, the future of
Maricopa population with no public hearing or vote. We only vote on
small matters, on the big ones we get distracted and confused by the
press and Media.

At the Mesa more telling process not much hearing on Light Rail at the

E V Institute on April 16, few were heard. The subject of an alternative route

South East to the Phoenix Mesa Gateway Airport was dismissed. It was

. claimed that voter approval of the Light Rail limited the choice to Main Street to

Power. That was not correct. As the 2002 Tribune article states before the

public vote only the track to Sycamore was approved by the Mesa City Council
and later the Voters.

In 2007 ,a public meeting was conducted at the E V Institute to consider
alternatives for a possible extension of the rail. Only Main Street or First Ave.
and First Street were discussed. The same as last night. Note the Purpose of
the study, August 21 -23 ,2007." 2. Identify a transit alternative....." Only East
on Main Street, the least likely route to serve the East Valley was discussed.
Not those who live south, and Gilbert, Chandler etc. We had the same problem
when it came time to build the 202 north of Mesa. Those who do not want to
pay taxes cause the rest of us to pay more.

South to the Banner Hospital complex across from Mesa, College then
East to Alma School Road to the dyeing Fiesta Mall area. South to Guadalupe
or Elliott Rds. then East to end north of the Phoenix Mesa Gateway Airport. At
the Mesa City Council 2002 Vote on Light Rail 1 spoke at that meeting, as | did
in favor of the Stadium. The same people who were against that now want the
Light Rail if they do not have to pay for it.

RICHARD T. TRACY, SR.
2238 S. COTTONWOQOD ST.
MESA, AZ 85202



Richard T. Tracy, Sr.

Attorney and Counselor at Law

2238 S. Cottonwood Licensed in States of
Mesa, AZ 85202-6388 Arizona, Ohio and New York
Telephone 480-839-1153
Dear
The Trolley Folly Fraud April 17,2009

Another rip off like one court for six million people, the future of Maricopa
population with no public hearing or vote. We only vote on small matters, on
the big ones we get distracted and confused by the press and Media.

At the Mesa more telling process not much hearing on Light Rail at the E V
Institute on April 16, few were heard. The subject of an alternative route South East to
the Phoenix Mesa Airport was dismissed. It was claimed that voter approval of the
Light Rail limited the choice to Main Street to Power. That was not correct. As the 2002
Tribune article states before the public vote only the track to Sycamore was approved
by the Mesa City Council and later the Voters.

In 2007,a public meeting was conducted at the E V Institute to consider
alternatives for a possible extension of the rail. Only Main Street or First Ave.and First
Street were discussed. The same as last night. Note the Purpose of the study, August
21 -23 ,2007.” 2. |dentify a transit alternative.....” Only East on Main Street, the least
likely route to serve the East Valley was discussed. Not those who live south, and
Gilbert, Chandler etc. We had the same problem when it came time to build the 202
north of Mesa. Those who do not want to pay taxes cause the rest of us to pay more.

If you check the record on the city Council Vote you'll find that | spoke at that
meeting as | did in favor of the Stadium. The same people who were against that now
want the Light Rail if they do not have to pay for it.
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From: Rick Tracy [mailto:rtracysr@cox.net]

Posted At: Thursday, May 07, 2009 9:17 PM

Posted To: Daily eMail

Conversation: Goldwater Institute: Coyotes score ultimate hat trick on taxpayers Did Goldwater
Institute have any thing to do with loss of Scotsdale site?

Subject: Re: Goldwater Institute: Coyotes score ultimate hat trick on taxpayers Did Goldwater Institute
have any thing to do with loss of Scotsdale site?

The Coyotes Hockey team filed for Bankruptcy, may leave the area. Not unexpected since those
operating the business of governing in our community ignore the basic property rule, location,
focation. There are so many that confuse the successful theory of property use evolution with the
religious theory of the same name. A caring person would have allowed the Hockey team to
occupy the former Los Arcos mall site for the good of the community. The Cardinal Stadium
should have been allowed to locate at the Tempe location. Metropolitan Phoenix has been
plagued with major, costly taxpayer supported errors. You know what they have been and who
has been responsible. Remember the light show in the landing flight path, the Grand Prez race
downtown, Patnot Square, the empty Civic Plaza and four hundred thousand dollar twelve
hundred square feet sixty year old dream homes in the center of the city on a haif or full acre that
should contain a fourplex at least.

I am unable to understand why there was not an objection and protests by officials responsible for
planning and approving major improvements when meetingj)vere conducted by the promoters of
Light Rail continuing the rail east on a sparsely populated route rather than go south at 24th
Street, then east to Tempe and A S U then on south east. Very little passenger boarding other
than 44th St. for the Airport. That would have been taken up south of 24th Street and
Washington,at the airport entrance. Seems like the Highway builders did the planning so as to
avoid solving traffic problems. The proposed Sky Harbor Airport Train would be much shorter,
| more effective, less expensive to build and operate. Closer to downtown hotels and proposed
-’ # new treminal. The area to south of the Airport going east is light industrial with limited traffic
j};//\/"d access, Far more passengers to serve while relieving the traffic jam from land locked Ahwatukee,
solving a huge expensive problem.

Now, with no opportunity to contest the decision the proposed Light Rail is planned to
extend east and west to areas that have even less potential. Two main streets in towns
that refuse to enter the twentieth century. Mesa's Main Street is known as a Heritage, low-
_density area( East are large trailer parks, retirees and snowbirds populate the area. It
y &y * “seems deserfed four months out of the year. The growth and industry is south, north of
- Mesa’s Main Street lays the Salt River and Indian reservation.

Lets try to get it right this next time, leave politics out of the Public Transit decision
process.

Richard T. Tracy, Sr. Mesa--
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Richard T. Tracy, Sr.
Attorney and Counscelor at Law
Licensed in States of

Arizona, Ohio and New York
Telephone $80-839.1153

2238 S. Cottonwood
Mesa, AZ 853024388

Hon.
Justice,Arizona Supreme Court
1500 West Washington St.
Phoenix, Arizona 85003 September 24,2007
Maricopa Courts, Ignore the Constitution
Lack Civil Process, Fair Election, Reasonable Costs
Dear

As | pointed out at the last Bar-Bench conference, in 1973, the Committee of Experts retained to
evaluate and plan for Court growth advised against making Los Angeles’ mistake. They had 119 judges in
a downtown court building away for the residential areas. The experts recommended five judicial districts.
The L.A. Court like the present Maricopa County Court was overwhelmed, unable to function.Several
years later they distributed the courts in Districts with two tier Superior,Limited Municipal and specialized
courts.Today L.A. County has fifty one state court locations.

Arizona is now one of the larger states and Maricopa County population, greater than twenty six
states like Phoenix with a population greater than several states also has a single court center distant from
the citizens who support it. The deciders, hopefully County Supervisors and City Council members accept
the lame excuse,the danger to the public transporting prisoners.” The real reason, Phoenix is a hot legal
business market. One of the most expensive considering the nature of proceeding and limited local
commerce. Law firms of one hundred fifty and two hundred attorneys thrive and run the process. A State
and County army of attorneys basically push papers with a back log and wastes millions. Few civil cases go
to trial.

Without asking for a vote on the issue. it is proposed that a sixteen to twenty story half billion dollar
building be started after demolition of several building and the parking garages near the Madison St. Jail.
All county jury trials will continue to require the public to travel great distances in a county that is still
exploding. Triple the population since 1973, yet a 1950 court plan is retained. Jury civil trials have already
been taken from Mesa. Arizona is the only large state that does not have intermediate courts that process
case efficiently and inexpensively. Most matters are disposed of by arbitration or mediation or one side will
run out of money. Local attorney fees twice the national average, here they are $ 200 to start, $ 450.an
hour forlaw partners. o

Insurance companies use a no- settlement policy to clog the courts. That allows them to reduce
just compensation ,yet our insurance rates are among the highest. Insurers can afford $300.an hour
lawyers avoiding paying just claims. After people pay tens of thousands cases are often disposed of by
one of the unpaid three hundred pro teme judges that handle most of the civil load above fifty thousand
dollars. Mean while Judges are doing clerks jobs and reading briefs. Attorneys want the judge involved so
they can create suspense and justify fees processing what should be well established legal doctrine.
Some family matters have three or four public attorneys involved. A cottage industry of retired judges with
healthy pensions do well in the arbitration - mediation business rather than share the court caseload as
they once did.

Justice Feldman noted years age, the public can not afford to be represented. Very limited
information about court proceedings is provided yet hundreds of cases are processed each week. The
summary of daily activity could go in a court news or on the Internet and assure accountablity as well as
guidence on other cases. We do get an opportunity to vote to retain fifty or seventy judges , a majority do
not case a vote they do not know the judges even by name, but the committee dominated by judges
selected from downtown law firms advises we retain all. Can this be called a justice system? Can it be said
there is an independent judiciary when the judges and their accomplishments are not known? Their
voices filtered through limited media. Often judges are blamed for the conduct of the County attorneys
and the legislature wishes to reduce judicial discretion and limits operational funds.Our crime and
insurance costs are high as a result of poor performance and waste.

With only eighteen of the ninety two Maricopa County Superior Court judges assigned to civil
cases each has over 800 cases assigned. Most civil cases are subject to mandatory arbitration, some
simple criminal cases linger for years,some continued till they go away. Over fifty judges and
commissioners for Domestic Relations matters, many matters settle in the hall before trial leaving judges a
two productive hour day when elsewhere a referee in Superior and Municipal court handles much of that.
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We have had judges that just can not make a decision and after a couple hearings the case gets resolved
by a $300.an hour arbitrator. The legislature funds the court like it was the year 1912 rather than pay for
staff.

Notice how the Arizona Republic continually publishes articles claiming the Arizona Court system
is award winning, the envy of other communities. Only Justice Court Judges malfeasance is exposed
although there are hundreds of complaints against judges. Band -Aid programs become the standard for
our courts, the Short -Trial and heavy penalty for trying to appeal an award punishes the citizen. Can we be
proud of the Tent -city jail. Is there evidence it does reduce crime? The record, it encourages
homelessness and crime. Creates and increases hardship; family separation and welfare costs .

Why do County and City Administrators ignore millions of dollars wasted in officers time to
transport rather than cite or handle locally, alleged offenders. They are taken to an inconvenient location,
then trial away from their areas where offenses occur and witnesses live. This heavy heavy traffic area
which should some day be prime commercial property. Over a hundred and thirty thousand persons
booked into Maricopa County Jail last year. Many several times. Average cost per booking $ 70. and $189.
with medical. An occasional wrongful death or injury claim judgment. Punishment, not treatment. The
sheriff is famed as judge and jury, decreeing punishment for those not yet tried and convicted.(over 70%
at times in tent city are awaiting trial,52% are misdemeanor charges and 30 % that should have mental
health attention ) The real purpose is to retain the 1950 court system with all civil and criminal trials where
the big law firms are. An area where few live and each addition gives the public more reason to avoid.
Efforts to make it an entertainment, residential,convention, sport center conflict with it being the financial-
legal center so private investment and the public go elsewhere in the valley. Pay large sums for open land.

The proposed court center will require the public,employees,officers, jurors,witnesses and
parties be put to additional expense and overload transpiration corroders. All costs increased, to serve
attorneys who are among the most expensive in the county, processing matters that occur in other parts
of the county or state. Such matters are better handled in the local community. It has been proven that
when attempting to improve human conduct, human contact and consistency is important. Maricopa
county courts at all levels lacks both taking them away from the neighborhood. Mass confusion is
sheltered, aided by unwanted judicial assignments and frequent reassigned. Check the Court of appeals
records. Even there lawyers get brownie points processing cases free for judges.

In almost-forty years of local experience | have observed some of the least equipped lawyers on
the bench, they advance beyond their ability and are sheltered by the system, they do more harm than
good. We have had judges that did not make a decision in five years,some were incompetent or could not
hear or understand and seme-just-plain frightened and insecure. Minar offenders often become victims of

simple matters that become unnecessarily complicated or are given the revolving door treatment and
repeat. Judge are rotated in assignment, leaves them the least equipped lawyer in the court.The more
important a case, the more likely attorneys will be specialist, it wastes time if they have to teach the judge.
Large court systems, some with two hundred years of experience in handling our populations are not
copied, Maricopa leaders refuse to learn from them, attorneys do not mind confusion, it is good for
business if cases drag on. Most only know ASU and this court system and have adjusted to the Band Aids
applied to the sores over the past twelve years.

Respectfully
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US total population 281,421,906 ( As of 4-1-2000 according to U S Census)
(Maricopa County fastest growing, considerable increase and some states decreased over seven years)
CHECK IT OUT,MARICOPA COUNTY HAS NO JUSTICE SYSTEM.MERELY QUASI - LEGAL BUSINESS.
. With the exception of a few states that a“are agriculture most states have three times or more
counties than Arizona. Each with local court and jall. A typical justice system for example the state of New
Hampshire Is the size of Maricopa County with less than one third the population. It has 11 Superior
Courts, 11 Probate Courts,36 District Courts, 6 Family Courts divided into 17 Divisions across the state.
District and Municipal Courts have jurisdiction of $35 to 70 thousand misdemeanors and some felonies.
~ PLANS ARE FOR MARICOPA COUNTY TO HAVE ONE SUPERIOR COURT WHERE ALL CIVIL AND
FELONY JURY TRIALS WILL TAKE PLACE . CITIZENS WILL BE REQUIRED TO TRAVEL TO AN AREA
MOST PEOPLE TRY TO AVOID. DOWNTOWN PHOENIX. WHY? TO ACCOMMODATE THE LARGE

LAW FIRMS TO B_ETAIN CONTROL OF AN INEFFICIENT SYSTEM.

SUPREME Court of Superior Municipal Traffic [peseiation

State Counties ~  Appeals Court orDistrict Local .
California 7 Jiew) [ 793 1 7] _—_|33.871,648
Texas {q ? : 72| %' £34A 20,851,820
New York ’e} 23 %7 £ 1 2771 18,976,457
Hlodda 613 1 09 1 250] —|159825T8
linois 1 szl —1 = 12,419,293
Pepnsylvanis G54 1 3575 L3 112281054
Ohio 7 E 4£25 111,353,140
[ Michiga j a5y7] & 9938444
| Newleney ) 337] | 8814350
Georgia ) “507] 452] 8,186,453
| North Caroling /79+ ) 235| 218049313
| Viginia J50__| 190] — 1078315
!E!!!g!lg p ZA “3.2.’-.4:. — 16,349,097
Indiana S/06 18 0% ) o#] ~Z 16080485
(Washingion 39 22/2—2 13 75 1] et |sssa
| Temmessee = 195 /A4 T257 5,689,283
Missouri 45 ] T3z || BF]ss595an
Wisconsis 7l 7//6 1 At 226 —__|5363,675
Maryland . 29l T7/13 /46 172] = 5,296,486
Asizona 61 5 /A2 25 32 15,130,632
State Fopuintion | faoking ) | Population

Civil jurisdiction in Maricopa County Superior Court is vested in eighteen ( with over 1200 cases
each) of the ninety two Judges. Twenty three Justice of the Peace who are being consolidated to operate
in six locations. We had the same number in 1972, at that time state was less than two million and
Phoenix,seven hundred thousand, Like the Superior court they can not handle civil cases, just process
avictions and traffic trials and force civil case to mediation. Few J P s are admitted to the bar and lay
persons are well paid to substitute. Arizona failed to implement the Modern Courts Amendment (Az.
Cont. §6.22) therefore the 82 Justice courts have jurisdiction in all cities and the 94 Municipal Courts have
no civil jurisdiction although most of their judges are required to comply with the Constitution .

Maricopa County ‘s 23 Justice of the Peace Courts are now to be house in six location rather than twenty .
it is not material to the Empire builders that the public,employees and officers will spend more time and
expense are a result of this consolidation. People will lose two or three days from work to attend court. In
most parts of the county,Courts are located where it is convenient to the public and economical. An
example of poor planning will be the location of the Westside Complex which will be built at 107th Avene
Considerable property is available in populations centers like 51 th Avenue. That like Mesa would be
preferred by the public and the objective is to force people down to where the big law firms are.



-dAVIEEIN

"9, 100, /U

LA N RIS [ |
Alabama A2 1B | 304 V/7%Y . ja447.100
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KENTUCKY COURT STRUCTURE, 2002 Soep
TYPICAL COURT ARANGEMENT l
- ueScs S en banc 114 judges and 54 dumestic relalions commissionens
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COURT OF APPEALS
14 judges generally st in pands, but st en benc in a policy-making capacily.

CSP case typex
« Mandziory jusiedicion in civll, noncapitsl criminef, arigingl proceeding cases.
« Discrefionsry jurisdcion in cwl, noncapitad crimingl, adrinisiative apency,

ok
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domealic relalions jurisdicion.

Jusy trials ewoept in spposts.

IISTRICT COURT (60 judical disiricis)
131 judges (plus 87 ¥ial commissioners)

fntarmedialo
m” CSP case typex

Tort, comeact, real propesty rights (S0S4,000), iniersiale supporl, estate.
Exclusive menisl health, small ciaims jurisdclion ($1.500).

« Exiusive patemily jurisdiclion.

» rsdemeancr, DWHDUI domestic vidence jurisdicion.
+ Exchsive raficiother victaion jurisdiction.

- Excusive juvenile jurisdiclion.

* Prefiminary hearings.

Sy ¥idlg in most cases.
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Constitutional power to grant civil jurisdiction in Municipal Courts exits
( Arbitration and mediation favors business and insurers so available courts are avoided)

As can be seen the Constitution provides for a Court Inferior to the Superior Court.
Adopted in 1960 under the leadership of Morris Udall it was to replace the Justice of the Peace
Court with the Municipal Court in larger cities. Most states that adopted the so-called Modern
Courts amendment did move ahead with the necessary statues. The sitting Justices of the Peace
were grand fathered in, most were qualified to continued in the position. In Arizona appropriate
legislation was not in place until 1974. Under the leadership of then Senator Sandra Day
O’Conner with a Joint Legislative and Judicial Committee, composed of Judges from Phoenix
and Tucson, statues were submitted which would have made the jurisdictional change optional in
various cities .The Chief Justice of the Supreme Court at first supported the program..

The large firms and Superior Court Judges of Maricopa County had former Court of
Appeals Judge Henry Stevens lobby the Justices of the Peace organization and Legislature and
defeated the proposed legislation. They then succeeded with the help of the Bar Association and
Phoenix Forty to replaced Chief Judge and Assistant Chief Judge of the Phoenix City Court with
two county employees using a Grand Jury investigation which produced daily head lines with
false allegations, that were never to be tested in court and no charges were filed. A committee
then sclected replacements for three City Court Judges who were denied a hearing although
called for in the Open Meeting law.,

. Judicial power; courts Arizona Constitution Article Six

Section 1. The judicial power shall be vested in an integrated judicial department consisting of a
supreme court, such intermediate appellate courts as may be provided by law, a superior court,
such courts inferior to the superior court as may be provided by law and justice courts.

16. Superior court; appellate jurisdiction

Section 6. The superior court shall have appellate jurisdiction in cases arising in justice and other courts inferior

to_the superior court as may be provided by law.

Supertor and other courts: qualifications of judges
Section 22. Judges of the superior court, intermediate appellate courts or courts inferior to the
superior court having jurisdiction in civil cases of one thousand dollars or more, exclusive of
intcrest and costs, cstablishcd by law under the provisions of section 1 of this article, shall be at
least thirty years of age, of good moral character and admitted to the practice of law in and a
resident of the state for five years next preceding their taking office.
32. Justices of the peace and inferior courts: jurisdiction, powers and dutics: terms of oltice;
Section 32. A. The number of justices of the peace to be elected in precincts shall be as provided
by law. Justices of the peace may be police justices of incorporated cities and towns.
B. The jurisdiction, powers and duties of courts inferior to the superior court and of justice
courts, and the terms of office of judges of such courts and justices of the peace shall be as
provided by law. The legislature may classify counties and precincts for the purpose of fixing
salaries of judges of courts inferior to the supcrior court and of justices of the peace.
C. The civil jurisdiction of courts inferior to the superior court and of justice courts shall not
exceed the sum of ten thousand dollars, exclusive of interest and costs. Criminal jurisdiction
shall be limited to misdemeanors. The jurisdiction of such courts shall not encroach upon the
jurisdiction of courts of record but may be made concurrent therewith, subject to the limitations
provided in this section. ( Other states have provisions to discourage small claims from being file
in their Supcrior or District court to reduce casc load and costs)
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irbitration, pursuanl:;ttlgrll:h: p r: opgluct the current of j::i?ings::ii:f ¢ o ‘
f the contract, coulg on provisions pregged almost exclusively in dlilcg:a()efs-

. : Iy putin i

‘he making of the co put In issue that such itrati

K ntract b ; . compulsory arbitratio is-
‘or a stay, notice of Whlcga motion lation ig unconstitutionallt legia

ierved within 1 must be Thus, in :

'f the notice ofoig:::t?::e!t‘ou;et;i”ice Paper PI‘Odu?:‘t:ngzelSDi?:.ialvt}'NV:fz};re”e

ind that, upon fail ,.rate,  Union (1955, C “
allure to make timely 644, it was reco‘::gtedT:ll::z ‘ﬁ;ﬁd

17. In this connect;
1355) 381 Pa 223.t11°v13)' see Re Smith sion of the state constitution guara
12 o

\LR2d 420, app qi. 623, 53 teeing trial by
00 L ed 762, 7695 ClthOdS ?50 US 858, process proeii{)l:xry'c:nutt .alsg T due
ourt, although recognisi. WDich the Fourteenth Amendment :ﬁie Ig‘gder 1

a

tatute the effect ofwg'mzm‘ that a  Constitution, h
el parties to aubmi}:méf)1 ‘1??, to com-  fore i, llth’ouzizd ggﬁpz?ﬁn':‘:mt?:’

gainst their wi] . itration tion in i
galnst tueir wi ‘I or ylthput_their as- atitutionc:!!.'taézec:l::séi::?ss?:z lf:? 2%?.‘
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ANNO: ARBITRATION STATUTLS—VALLIDILY

gsory arbitration, without right to have
the issue determined by court action,
is invalid.”,

In Henderson v Ugalde (1944) 61
Ariz 221, 147 P2d 490, it was recog-
nized that an arbitration statute whose
effect is to coerce parties to submit
to arbitration, without any agreement
or assent on their part to do so, is
unconstitutional.

And in St. Louis, I. M. & S. R. Co.
v Williams (1887) 49 Ark 492, § SW
883, there is a dictum to the effect that
the legislature Tacks er to substi-
tute boards of arbi on_for the
courts, without consent of the ies,
and make the awards Ei such boards
obligatory.

/ Similarly, there is a dictum in Peopla

ex rel. Baldwin v Haws (1862, NY)
i 87 Barb 440, 15 Abb Pr 115, 24 How
Pr 148, to the effect that when the law
compels a party without his assent to

arbitrate upow o ctatm WHIich properly
shmmmm_aﬁp_afﬁon,
such~Taw deprives him of the right
which 15 secured by the Constitution,
of *“a frial ac g to the courstof)
the common law.

And in Farel v Roberts (1891) 1 Pa
Dist 748, 11 Pa Co 58, the court, ap-
parently referring to a statute com-
pelling arbitration of controversies
regardless of any agreement therefor
by the parties, or any election to arbi-
trate by one of the parties, recognized

that such a provision wag unconstitu-
tional a8 working & denial of the right
to trial by jury.l¥

§ 6. Contrary view.

The Pennsylvania arbitration stat-
ute, as amended in 1952 (Act of Jan-
uary 14, 1952, PL 2087).1 authorizes
the Courts of Common Pleas of that
state to provide, by rules of court,
that all cases in which the amount in
controversy ia $1,000 or less, except

those involving title to real
shall first be submitted to and
by a board of three members
bar of the county for consid
and award. The statute furtn
vides that following an arbi
award either party may appeal
court in which the cause was |
at the time it was referred to :
tion, with all appeals to be d
In Re Smith (1955) 38. Pa 2
A2d 625, 55 ALR2d 420, apr
350 US 858, 100 L ed 762, 76 S
the statute was upheld as
constitutional attacks based ug
ious grounds. With respect
claim that the statute, as a:
violated the Pennsyivania c
tional provision guaranteei
right of trial by jury. the co:
that although a statute the e
which is to compel parties to
to arbitration against their
without their assent is violativ
constitutional guaranty re:
jury trials. as well as the gua:
due process of law, this is
where the statute closes the ¢
litigants 'and makes the dec
the arbitrators the final de!
tion of the rights of the part
there is no denial of the right
by jury if the statute preser
right to each of the parties
allowance of an appeal from
cision of the arbitrators or o
bunal. Such a right of appea
pointed out, was provided fo
statute challenged in the
case.™® Ag to the provision, :
the statute by the amendms
fees of arbitrators, initially
the county, were to be repaid
the party appealing and sh
be taxed as costs or be rec
from the adverse party wheth
the appellant was ultimately
ful in his appeal, the court :

18. Arbitration statutes, other than
the one involved in the Faral Case,
have also been in effect in Pennsyl-
vania. As to the constitutionality of
such statutes, see the cases discussed
inira, §§ 6 and 8.

19. For cases involving the consti-
tntinnality of Pennsvivania arbitra-

operative by the 1952 amend:
Farel v Roberts (1891) 1 Pa
11 Pa Co 58, supra, §§, end -
discussed in § 8, infra. -
20. The rule stated in 'tk
Case on the jury trial ques
recognized in Talhelm v Bug
Pa) 68 Dauph Co 310, .
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MANDATORY ARBITATION AND JUDICIAL ROTATION

An attorney’s Commentary last year made many good points. “With a population that has tripled in thirty years,
the present (judicialj system is failing, in pan because of rotation.” That is the reassignments of judges court
assignment or for no reason cases about every two years. I asked a Superior Court judge if a law office would be
successful and efficient if every two years a third of the lawyers changed their specialty. His reply was that
rotation allows a judge to become familiar with all phases of the law The same could be said of other fields such
as medicine, engineering construction. But is that not a formula for mediocrity?

Let us be honest and agree with Mr. -— that our judges are often the least qualified in a dispute which requires
knowledge of a specialized legal nature, that consumes time and money educating them. The problem is
compounded when a judge does not want to demonstrate lack of knowledge by asking questions.

Back East, the cost of court operation is far less expensive. Judges nommaly are specialist in the field of the law and
attomeys respect their knowledge so arguments and brefs are shorter. If it is not true, you do not advance an argument.
Here attomey charge by the hour and page. Some,” twenty hours on a Saturday afternoon” according to one high powered

attomey.

Major counties in New York and Ohio rely on professional masters or refrees and commissioners to handle volume,
reduces the formality and cost of a proceeding. Under Ohio’s Civil Referec Rules they process most matters that do not
require a jury. A judge may have several referees with different assigned duties. It is cost effective for the community and
the parties because it speeds up case processing. Objections to the refetees report can be reviewed by motion to the judge
quickly, and may lead to trial de novo before the judge. You do not have two year delay and great expense going to the
Court of Appeals. Judges review is used sparingly and not for delay, because judges are not rotated and the attorney knows
that he or she will face that judge again. Here, dirty tricks thought and judges are busy spending time duplicating what
another may have done a week before in the same court room or down the hall As the few who dare speak out have stated,
the current practice "has done immeasurable damage to thousands of litigants who have been on the receiving end of
avoidable judicial error.” Who likes to admit they were wrong? Not most judges. Having been an attorney, a litigant, judge
and heaning officer and tried cases in threc states, I am prepared to debate anyone who prises this system as being
beneficial to the public that pays for it.

Individual Rights/Constitutional Rights
In Maricopa County, cases involving an amount in controversy of less than $50,000 are subject to mandatory arbitration.
The Anzona Supreme Court Rules of Procedure for Arbitration (rules ARCP 73)Under these rules, attomeys who are
residents of the county who have been active members of the State Bar for at least five years arc appointed as arbitrators,
and can be forced to arbitrate cases even if they do not volunteer to do s0. An attomey who is appointed as an arbitrator
receives $75 for each day, or part thereof, spent hearing the case. The rules do not provide for reimbursement of expenses
or reimbursement if the case is settied or otherwise concluded before a formal arbitration hearing is held. It is
tecommended that at least two hours be devote to the hearing,some are over before they start.

right assured by the Constitutions but denied citizens in Arizona where most civil cases are subject to
mandatory arbitration or mediation without their consent without made in America legal safeguards.

"“" As a direct result of the Arizona Supreme Court for economic reasons overreaching by supplementing and
modifying a legisiative act, Arizona Revised Statute 12-133 a Statute in derogation of the Common Law
by adoption of certain Court Rules. In particular Arizona Civil Rules of Procedure, Rule 73 and Rule 76 by
which it is alleged the public and attorneys are deprived of numerous constitutional safeguards this Court
finds itself a party rather than an adjudicator.

As the .Supneme Court pointed out in an Order filed November 23 rd 2004, the Plaintiff had filed with the
Con_lmlssion on Judicial Conduct a Complaint raising several questions regarding the propriety of the
Justices sitting in judgement of its authority to promulgate such substantive Rule in the absence of a
legislative or Constitutional authority. Before the Commission considered that Complaint the Supreme
Court which has appellate jurisdiction over the Commission rather than allowing the Committee to exercise
its independent judgement and consider a Responsive brief in support of their position, the Justice issued a
final Order in the affirmative and thus precluding real debate on the issues raised in the Complaint. In effect
depriving Plaintiff in his representative campascity of a remedy provided for in the Arizona Constitution. 7
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Court’s strafegic Bla

By Coiia Campbell
Special to Maricopa Lewyer

In 2000-2001, each court depariment pre-
pared a strategic plan. Each sirategic plan
studied case filing trends over the last 10
years, projected filings over the next five
years, projecied new case management initia-
tives and judicial officer requirements and set
directions for new funding requirements.
These individual strategic plans form the
backbone of the coun overall sirategic plan-
ning. In 2003, each deparument is revisiting
and updating their strategic plan.

The strategic plans and review of justice
court operations reveal the continual pressure
the judicial sysiem faces in an environment of
increased filings and flat funding. The follow-
ing critical growth areas have been identified:

» Stale monies are not available for any
new state j Any increase in the
ranks of judicial officers will have to be
accomplished through county lunded com-
missioners who can also be vested with judge
pro tem authority

» The civil depanuments resources have
decreased over the past few years due 10 bud-

geiary constrais and the needs of other
deparments. In 1999, for example, the civil
hdmhdl-dmzjudp.wuhm

uvalpdl.smﬁlinppu}udgcandlln
pmdingcns.ln&alymzan the depant- |,
ment was down 10 17 full-time judges, with an

svensge number of filings per judge of 2,113
and an average caseload of 1,449. Last year
alone, the saw an increase of over
4,700 cases. In addition, the civil bench pro-
vides back-up coverage for the criminal depan-
ment through the coun’s case transler sysem,
back-up coverage 0 the probate
and special assignment judges on sexually vio-
'knlpcuomalu.andhmdlalthnmmal
Department Motion 10 Continue Panel
Complex civil litigation judges also canry full
caseloads in addition to the complex cases.

» " In 2001, the civil department sirategic
plan recommended 23 civil judges by 2003
with a recommended civil caseload of 900
cases per judge. In 2003, the civil department

would need an additional 12 judges to bring
caseloads down from 1,449 per judge 10 900
per judge.

» Maricopa County has a consolidaied
Probation Revocation Cener swuffed by one
judge and two commissioners. For over one
year, lhe criminal depaniment has been
g an additional commissioner for
due 10 the inordinately high vol-

&d rise in dcpendcncycasa—-l
se. This increase is auribut-

AptlotpwgmminMancopa
started at the Northwest Reg

under Judge Norman Davis, and
highly successful. New monies are §
implement this sirategic planning\initiative
on a countwide basis.

» The bilingual pay differential for
clerks in the jusiice court was eliminated
because of the lack of the county general

o wla i<t my

n |dent|f|es

funding 10 support the program. Many m«¢
lingual Spanish speakers who are cited
justice court need over-the-counter assisu
in the Spanish language. New monies
required in the justice courts to bring ba
managed bilingual pay program for clerk:
» A suffing study of the Maricopa Cor
justice courts has shown that the couns
short 29 swfl people 10 adequately opr
countywide. Siaff is needed w perform :
administrative tasks as assisting custome:
the counter, inputting and processing u
tickets and processing payments, fines
restitution monies. No_intemal sudit co

mechanisms currently cxist in justice coun
maNagemien! 1o prevent corruption in.6

i : in the i
courts to adequately stafl ﬂ % the cor

» Critical security concerns for
court after September 11 are not curm
funded. Some justice courts have gap
security that cannot be tolen

Magnometers for screening entrants ini
courts are at the end of their useful life

!
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James W. Fritz
Special to Maricopa Lawyer

“SHORTRIALS™? YOU PROBABLY THINK I'm in bad need of a
qxllingbssmmenmyberight,bmiﬂmn,soistheMaﬁ-

AV 1L1 (el

UG ALIVE VI LT malnupa VQu“w oar A"o‘

Superior Court’s ‘Shortrials’
— Band-Aid or cure?

often, and that jury verdicts are much less and reflect the
public’s true feeling about such cases.

Phaintffs’ anomeys and their dients, the *Victims” of what are
considered low speed, lile-or-no-damage collisions, have
griped since the inception of compulsory arbitration that the
their lawyers through the meat grinder again by appealing w a

copa County Superior Court because this is how it is billing  jry wial. They daim that the insurers are colhuding o make 2

Mprognmpnamp:widaanalmaﬁwtompmsuymﬂ
tration and the frequent consequence of albimdax.‘appeal
to trial de novo. anpdaayarbiu-aﬁonhaspmvm'nsclfm
bebod\ablnﬁngdmmdapainaﬂ\emm?.ln
hjny.cmnt«duedarbiuaﬁonwasinm\dedasammud

g jes 2 more !mcﬁmmmbm

sive track to resolution of a case. ™
On the other hand, with so many cases qualifying for arbi-
tmtim.logimnumccoun'sarbin-aﬁondskhmoﬁen

occurred. resulting in lensmthv delays in obtaining appoint d finandal pain of such a trauma.

February 19, 2005
Page § '

united as well as concerted effont v force phaintiffs o hogate
these cases 10 the point that phintffs cannot afford w spend
the ime and money necessary 1o process them © conclusion.
More and mose, plaintiff personal injury atormeys are ament
ing that they “only make $1.95% on these cases and that they are
starting to tum such dients away.

Rumors are that the advertising kaw firms are also chang
s that once served as bread and butter for overhead. Tiw
net result is a regression 10 a time when a victim of a moto
vehicle acodent just bit the bullet and lived with the physica

d&puteswouldguiddybeexposed. The “discovery czar” approach would aiso rapidly increase
mmuamxymmmoumwwmmammdwu. The discovery czar's
approach to common situations would quickly become known, and attomeys would be able to conform
their conduct to a consistent set of expectations, would know how much disciosure is enough, efc.

This approach has been used successfully eisewhere. One exampie is San Jose County, Califomia,
where one judge at a time has handled all discovery motions for the last 13 years. Practitioners report
that discovery abuse has dropped significantly: the lawyers know what is expected of them, and they are
careful to control their practice to avoid appearing very often in “discovery court.”

- Some judges are understandably reluctant to surrender the opportunity to “manage” their cases by
personally handling discovery disputes. However, if discovery disputes began being handled in a

consistent manner, a ot less “management” might be needed.

An oft-heard maxim in the National Basketball Association is that the players don't care if the referees
call the fouls tight or loose, as long as they call them the same at both ends of the floor. Only by having
a discovery czar are attomeys likely to encounter consistent rulings in discovery disputes. There can be

no sense of justice without consistency, and the

ictabil)

which engenders. Having one

person interpret the rules will do more to grease the wheels of justice than all the rules-tinkering in the
world.

- 9-Richard 8. Platiner



ustices deal

ESS THAN a month ago,
the U.S. Supreme Court
dealt another setback to
employees and con-
sumers when it again
eadersed the strong presump-
tion in favor of arbitration in
Circuit City Stores Ino - b
Adams, No. 99-1379 (Mar. 21,
2001), the final case of a trilogy
considered this term.

blow to

‘ loaded federal judiciary to pri-

court system

THE NATIONAL

1ue court’s rulings this term
have underscored its fondness
for arbitration as a means of di-
verting cases from an over-

vate forums. But the recent
decisions will fundamentally al-
ter the way employees, con-
sumers and individuals general-
ly- resolve disputes with
employers, retailers and various
lending institutions.

followed for a decade, the court

trauon Act its preference for the
private resolution of claims
brought to enforce rights in ar-
eas as varied as antitrust, civil
rights and consumer protection.
The court’s actions have con-
tributed to a burgeoning use of
mandatory arbitration clauses
in standardized, non-negotiable
contracts. Since around 1985,
companies and employers have
been inserting those clauses o
compel consumers and employ-
ees—in advance—to surrender
their right to use the courts to
vindicate rights they later per-
ceive to have been infringed.
The practice has grown dramal-
jically since the early 1990s.

Hidden risk

The supporters of arbitra-
tion, most of whom are repre-
sentatives of big business and

employers, tout its speed and its -

flexibility as well as the poten-
tial to save litigation vxpenses
as features which commend its
broad use.

But they fail to disclose the
serious risk that arbitration will
ride roughshod over the parties”,
and particularly the individuals’
substantive and procedural
rights, which the judicial system
is designed to protect.

Today, it threatens to deny, to
anyone who lacks the power to
bargain oyer terms of arbitra-
tion, basic procedural protec-
tions that most Americans take
for granted. in particular, it
could well obviate any or all of
the following rights ordinarily

Mr. Sellers is a partner, and Ms.
Malveaux is an associate, at
Washington, D.C.’s Cohen, Mil-
stein, Hausfeld & Toll. Both rep-
resented Ms. Randolph before
the Supreme Court in Green
Tree.

| has reaq into the Federal Arbi-

available in the courts:

8 The provision of a jury trial
when seeking legal reliel;

B ‘The provision of a public
forum in which to litigate the
controversy;

B The right to have the pub-
lic, rather than the parties, bear
the substantial cost of litigation,
thervby avoiding large expenses
associated with simply getting
access to the forum;

@ The provision-of a writ’
record of the litigation; ‘

8 The right o have thy/
tion proccedings and r
subject to uppellate re

8 The right to discov.
to present all relevant, .
cumulative evidence and exal..
ine witnesses under oath;

B The right to bind the forum
to the legal precedent prevailing
in the jurisdiction and to create
legal precedent from liligation
that can guide the parties and
future litigation;

B The right to the joinder of
cases involving the same subject
matter and to prosecute a case
as a class action, relieving the
claimants of the need to initiate
actions on their own.

Each of these features of liti-
gation, standard in judicial fo-
rums, can be compromised or
eliminated in arbitral forums.
Notwithstanding the court’s
strong endorsement, not all ar-
bitration agreements can—or
should—be enforced.

While the Circuit City deci-
sion reaflirmed the court’s re-
luctance to exclude any catego-
ry of case from arbitration, the
decision this term in Green Tree
Financial Corp.—Alabama »
Randolph recognized that an ar-
bitration agreement that would

-10-
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INVOLVING SOFT-TISSUE INJURIES PLAINTIFFS' COMBINED APPEALS
Successful Unsuccessful Al Successful
plaintifl appeals plaintifl appeals plaintif appeals Unsuccesshul Ar
plaintiff appeats plaintift appeals plaintil appeel
of cases 4 15 19 of cases 14 27
“
Average Average
arv:;t'r:uon a:bi\mion
. $975 $3,644 $3,082 award
Average Average
award $2,788 $913 $1,308 award $13,808 $1,136 $5.463
Average Average
days days
in triaf 2.75 227 237 N trial 229 259 2.49
Average Average
gain (loss) gain (loss)
per day per day
of trial $659 ($1.203) ($749) of trial $4,466 ($948) $751
TABLE 2 TABLE 8
DEFENDANTS' APPEALS OF REAR-END ACCIDENTS DEFENDANTS' COMBINED APPEALS
INVOLVING SOFT-TISSUE INJURIES
?dsocessu Unsuccesstul Al
Successful Unsuccesstul A endant appeals defendant appeals defendant appeals
defendant appeals defendant appesls | defendant appoals | =0
— ' “ of cases 105 1" 116
of cases 43 1 Average
arbitration
Avarag:m award $18,970 $12,172 $18,325
arbitra
award $15,117 $9,000 $15.564 F—
Average award $3,270 $19,347 $4.794
trial —
award $3,350 $10.000 $3501 Average
days
Average : in trial 268 227 264
days 261
in trial 263 2.00 Avérage
gain (loss)
Average rar oy ) . . CO rt
g::"d(:’s ) A sample of the results of Appeals from Arbitration Award to the Superior Courtl, ¢ 129
" : iri mpan
of vl $4,706 out of 116 Appeals Joe Citizen won five, the defendant or their insurance company

had 105 Awards set aside and often recovered their legal costs.
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['_Retlred jurist says the system IS broken

udolph J. Gerber retired
from the Arizona Court of
ppeals in May. He sat on

+ that court for about 13 years.

Before that, he was a Superior

Efourt judge for nine years and in
the County Attorney's Office for

ut three years.
=So Gerber has seen criminal jus-
nce up close and personal.

"Which is why his article in the

npring issue of the Arizona Law Re-
Xiew is such an eye opener. It
amounts to a scathing indictment
‘of the justice system from some-
doe in a position to know. .
. Andas such it should be required
reading for every attorney consid-
ering a career in criminal law and
for every law-and-order legislator
tempted to get “tough” on crime.

An inescapable conclusion after
reading the article: Our justice sys-
tem is broken, concerned more

- with expediency than justice and
with appearing tough far more
than being effective.

-~.Gerber reserves much of his
criticism for this societal penchant
of ours for getting tough, as re-
flected in mandatory sentencing,
drus laws and the death penalty.

‘Mandatory sentencing, for in-

© stance, huresultedlnmoresevem

- sentences than deserved, the effec-

tive abridgment of a person's right
to trial and virtually no deterrence.

0. RICARDQ PIMENTEL
The Arizona Republic
In other words, it's not working.

This abridgment occurs, says °

Gerber, when prosecutors pur-
posely load up a defendant with
charges that carry mandatory sen-
tences to induce a plea bargain to
avoid a trial. :

In 1976, he said, the state Legisla-
ture enacted a law that permitted
prosecutors to add firearm-posses-
sion charges and then dismiss them
in exchange for guilty pleas. In
1982, the Legislature increased
sentences for people convicted of
felonies while on parole or proba-
tion, making life imprisonment
possible.

Within a decade, the number of -

cases going to trial in Maricopa
County fell from 10.74 percent to
3.77 percent, according to Gerber.

“Severe mandatory sentences
effectively make the constitutional
right to trial too risky to be exer-

cised, even for an innocent defend-

ant (my emphasis),” Gerber wrote.
In other words, in the name of

getting tough, we've mandated '

tough sentences that are, nonethe-
less, not impose:’. That’s because
theymmmmefulasg\mstothe
heads of defendants to avoid trial,

Consider: Ninety-five percent of

. all defendants now enter guilty

pleas in Arizona.

“When ajudication appears on
the horizon, prosecutors use sen-
tencing mandates to threaten a
greater sanction to discourage it,”
Gerber wrote. “Our court system
has become a vice: The system fa-
vors apleaand penalizes the consti-
tutional right to a trial ...."”

Mandatory sentencing has been
the rage, so much so that the.U.S.
now imprisons 476 of every 100,000
Americans, higher than any other
industrialized nation. Make that
S07 of every 100,000 in Arizona, the
eighth-highest in the country.

Gerber also criticizes a number
of other legal monstrosities.

W The felony murder rule allows
a murder charge, for instance,
against a pot dealer because some-
one might have suffered a heart at-
tack while witnessing the sale of a
small amount of medicinal mari-

Tough speedy justice oftén is neither

| O0n the death penalty. “For
those who do not or cannot address
the moral issues, there remain the
disturbing facts .. thnt our capital
punishment falls
tely on minorities ... and sweeps
some innocent defendants .. inits
wide nets ... ."”

I know many will dismiss Gerber
as some liberal, bleeding-heart for-
mer jurist. .

And I am quite certain that at
least the first of his solutions is a
non-starter. He recommends re-
moving criminal policy from legis-
lators and turning it over to a
non-partisan panel of experts. He
calls for the appointment rather
than election of all judges and law
enforcement officials and simply
more research to guide us as we
gonsider the administration of jus-

ce.

They are all with
merit, though, sadly, politically dif-
ficult to achieve.

Nonetheless, to ignore Gerber’'s
observations and eschew any fix
would be tantamount to ignoring

the canary in the mine shaft.

Getting tough has really only

.meant getting mean — and ineffec-
4 tive.

* Reach Pimentel at

ricardo.pimentel@arizonarepublic.com
. or (602) 444-8210. His column appears

-12-
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Advocacy group’s study claims court
bias against mothers in disputes -

By BRYON WELLS
‘TRIBUNE

Abusive fathers won sole
or joint custody of children in
contested custody cases 74
percent of the time in Mari-
copa County Family Court,

according to a study released

Monday by an advocacy
group.

Also, income level, which is
often skewed toward the
father, had the highest effect
on the ultimate - custody

decision, said Dianne Post

. with the Arizona Coalition

Against Domestic Violence,

which orgapized the Battered

Mothers’ Testimony Project.
“People have this stereo-
type that mothers are favored

in family court,” Post said. "It .

is a complete myth.” ‘
The two-year study
stemmed from 67 interviews
with women, 89 from Mari-
copa County, involved ‘in
domestic relations cases since
1988. To qualify for the study,

TO THE RIGHT IS A COPY OF THE SCHEDULE FOR

TEMPORARY SUPPORT ORDER Bl A COURT REFEREE

IN AN OHIO COURT. Wheels are much slower here.

There,a hearing to get family support while waiting for a final

order'or agreement was typically set within 15 days of filing.
A notice was sent to the employer for an earnings record

at that time. Payment payments within a month was the norm.

Many tamilies united because they usually did not have

enough to support two households. In Maricopa County |

Superior Court | am told "less than four months,”

in Ohio there was another schedule,again15 minutes
apart,on Thursday for those who failed to pay, only problem
payers would stay over to visit jail if payment was not arranged =2
Problem payers get infrequent attention in Maricopa l
County. By the time the law clamps down some are so far in
arrears the they never catch up, meanwhile family does |

without, pays extra,eviction costs or weltare pays.

- partictpants must have been

involved in a contested cus-
tody battle with allegations of
abuse of either them or the
children, and their case must
have gone before a judge o

commissioner. ' :

. Maricopa County Presid-.

- ing Family Court Judge Mark

Armstrong called the study.

- “breathtakingly extreme and .
inflammatory.” He ques- °

tioned the survey method,
while agreeing with some of
the study’s conclusions, - -
"it's based on a sampling
of 89 cases, one going back 20

“years,” Armatrong . said.

“These fo_lks -came to the
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Abusive fathers win cusfody of kids

coalition to complain about
their case. The selection
'method was anything but ran-.
dom. But on the other hand, if

89 people feel concerned .

about the"court system, then
I'm concerned about that.”

.. .. Several women involved in

the study outlined how the
system failed them during a
coslition news conference.
-Post, also anattorney for
" ‘battered mothers, said many

" judges have no background in

~ domestic viclence.

. Court custody evaluators

rely -on faulty theories that
place the blame on the wrong

_parent. Domestic violence

and child abuse training is
needed for all judges, evalua-
tors, family court advisors
and other court personnel,
and public education cam-
paigns, she said. o

Armstrong said judges and .
court officers are trained
about domestic violence, but
more training and awareneas
could not hurt.

“I'm very concerned about
domestic violence,” Arm-
strong said. “Calling for
improvement is a far cry from
accusing a court of torture.”
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Richard T. Tracy, Sr.
Attorney and Counselor at Law

2238 S. ’(‘uttonwood Licensed in States of
Mcsa, AZ 853026388 Arizona, Ohio und New York
Telephone 480-839.1153

Mr. Robert Van Wyck, Acting Director

Arizona State Bar Association October 15,2003
111 W. Monroe,Ste. 1800 Re: Attorneys Second Class Citizens
Phoenix, Az. 85003-1742 Lack of Professionalism and Discipline

Mandatory Arbitration, Unconstitutional

Dear Mr. Van Wyck:

In Phoenix the public’s view supported by the media is that attorneys rank some
where between telemarketers and used car salesmen. The reputation is not without
cause and needs correction. Brother attorneys and judges are arrogant and treat other
attorneys without respect as a trial tactic. That conduct is condoned by agencies paid
to enforce discipline that ignore apparent unethical and unprofessional conduct. Is it
time to question if the organization, which attorneys are required to support, is looking
out for their interest as one would expect from an independent Bar Association?

| was the plaintiff in Case No. 2000-0G- . From the start the attorney
representing persons guilty of fraud involving a simple physical product was insulting
because | was an attorney and employed as a tool through out the litigation the fact
that | was an attorney trying to take advantage of his clients. He and his clients already
had a long history with this defective product. By outlandish lying and staging
indignation he entlisted the Arbitrator's and then Judge’'s sympathy for his client and |,
the defrauded consumer was required to pay $8,6000. and left with a defective pool.

My well documented Bar Complaint was summarily dismissed by Consumer
Assistance Director, Kip Micuda with the message advising where | can find the Rules
governing attorney’s conduct. Discipline File No 03- - .

in Civil Case No. CV2000-00: ~ after | accepted service on behah of my
client and we were waiting to be notified of the time for the hearing the Judge
provided the opposing attorney without formality and safeguards of the Statute (ARS
65(d) with a Temporary Restraining Order which the Attorney proceed to employ to
extort unwarranted concessions from my client after insisting that I, as the attorney of
record not participate in the negotiations. That was recently filed as an Ethics
Complaint on behalf of the clients and myself and also as a Peer Review Complaint.
File No. 03- " . It was summarily dismissed with the following notation by Mr.
Micuda:

“It appears that you and the above-named attorney have a personality conflict
that has,at least partially,contributed to the conduct about which you complain.”

Nothing in the file would support that allegation,| had no prior dealing with the
attorney who was rude from the outset, (Professionalism training means nothing when
money matters.)! was right and he knew it and | was courteous although stabbed in the
back. Evidence in both cases supported with documents demonstrate a lack of candor
to the tribunal and false testimony and allegations in affidavits encouraged and
prepared by the attorneys. — —~ . _ — e = - F - -
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The recent editorial by a leading
newspaper following the report of
the Judicial Conduct Commission
on Superior Court Judge Goodfarb
was a fair report of the matter.

To this writer the integrity and
independence of the judiciary was
more the issue than the
unfortunate use of street
by a judge in chambers several
years ago. The particular judge is
one of the most competent and
trustworthy on the local bench. It
is not coincidental that some of
the most difficult cases have found
their way to his court.

The accusations that the judge
was a racist and guilty of
discriminatlonmnotmpported
by the judge's 18-year
on the bench. The evideneentthe
Judicial Conduct Commission on
March 25 not only refuted such

Judge subjected o &uel and unusual crificsm . 0

but established that
the judge had at times been the
victim of discrimination.
Inquiry could have satisfied the
reporter that this judge had no evil

Judlclary dnsclphne going pubhc June 13,2005
It is important to note that it was not consumer or injury attomeys
that effected the change but rather the county éttomt‘:y’s office.
They alrcady are known as being too selective demanding,

oppmswe and load up charges. With mandatory sentencing and |

.declsnon in the prosecutor rather than the judge, as the law intended

what Judge Rudy Gerber had to say will get worst. Having been in

, the system and 1 saw first hand cases being given different
 consideration and our crowded jails, reporting daily activity in court

and having sevc#al Court Districts were accountability is possible is
the only way to assure justice, economy and avoid corruption.
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the back of a hard-working
husband and father trying to

support a family, who lost his

'Pm sure he probably had

job for six months and cut his
expenses the best he could.
electric bills and water bills,
and medical expenses (if you
have children). But the lawyer

es. "Which to the HOA was

caught up with those expens-
$187.50.

Then, after getting a job, he
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Constable to replace retiring JP—

County board taps
longtime veteran
of East Valley court

By Jim Walsh
The Arizona Republic

MESA — A longtime consta-
ble will take retiring Justice
of the Peace Tom Freestone’s
seat on the South Mesa/Gil-
bert bench later this month.

Harrell Boyster Jr., first ap-
pointed constable in 1991
when the court was created,
says he will serve the 1% years
remaining on Freestone's
term and then run for election.

Boyster said he has learned
much from Freestone and
Freestane’s predecessor, Don
. Skousen.

; “My father told me I should
become a doctor or a lawyer,”
said Boyster, who worked at

“My father told me 1 should become a doctor

or a lawyer. | can remember telling my mom
that | want to be a judge someday.”

— Harrell Boyster Jr.

Replacing retiring Justice of the Peace Tom Freestone

his family dairy before his ap-
pointment as constable. “I can
remember telling my mom
that I want to be a judge some-
day. I don't know why.”

Boyster, 47, was unani-
mously appointed by the Mar-
icopa County Board of Super-
visors on Wednesday to fill
Freestone’s term, which ends
Dec. 31, 2004.

“I'm really nervous, but I'm
really excited, too,” said Boys-
ter, who attended Mesa Com-
munity College and is pursu-
ing a criminal justice degree
at the University of Phoenix.

Freestone’s son, Phillip, 28,

was appointed to replace
Boyster, whose term as con-
stable also expires on Dec. 31,

2004. Constables serve evic- .

tion notices and other court
documents, such as sum-
monses and subpoenas.

Justices of the peace, who
handle misdemeanors, small
claims and civil cases with a
value of less than $10,000,
make about $84,000 a year,
and constables make about
$48,000.

County Supervisor Don Sta-
pley, who represents the East
Valley, recommended the ap-
pointments. Stapley said the

selection process went
through political channels.

“I realize some may say it's
nepotism. My answer is no, it’s
based on qualifications,” he
said. “It’s a political call and a
relationship call.”

Tom Freestone, 65, an East
Valley political legend, is re-
tiring to spend more time with
his wife, Phyllis, after 35
years in elected office. He
held virtually all county
elected offices and served in
two state posts.

Freestone said that he
launched his career as a con-
stable in 1968 and that his son
is following in his footsteps.
He said Phillip has an associ-
ate’s degree and currently
works with physically and
mentally disabled people.

1343

Reach the reporter at
jim.waish@arizonarepublic.com or
(602) 444-7984,
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(Below is a typical example of the result of the lack of limited jurisdiction courts requiring
Mandatory Arbitration and appeal to a Superior Court that has insufficient time and interest to
properly consider the merits and evidence. Plaintiffs are unsuccessful in the bulk of appeais
from arbitration awards. Bold type is actual wording of Minute Entry)

SUPERIOR COURT OF ARIZONA MARICOPA,COUNTY 05-30-

2001

CASE NO. 2000-008228

Clerk of Court
Hon.Michael J. O"Melia Beery Deputy
Atty. RICHARD T. TRACY,SR.
RICHARD T. TRACY,SR. v

Sun Valley POOLS,INC Atty. GREG A. THURSTON

MINUTE ENTRY
The Court has had various matters under advisement, and after rereading the memoranda
numerous times and considering arguments of counsel, the Court now makes the following
rulings:
On May 11, 2001 the Court announced that the Motion for Summary Judgment was the only matter he would consider at
that time. Argument was so limited.
The Court had set for hearing on that date the following on which oral argument was denied.
1. Motion to Amend Complaint, filed March 21, 2001. dated December 27,2000 when it was mailed to the attorney for
defendant Atfached to such Motion was a copy of Mr. Thurston s letter, dated January 23,2001 refusing to stipulate to the
amendment containing an unprofessional, arrogant, untrue and a legally inaccurate statement of law as well as another
threat of judicial retaliation for pursuing an appeal. ** (pages) 2. Plaintiff's Motion for Rule 11 Sanctions dated April 9,
2001.*
3. Defendant's Motion to Strike Plaintiffs Exhibits dated April 20,2001. The defendant has submitted affidavits
of the owner of the defendant company as well as the expert in respect to fiberglass, Dr. David
Elisworth.
* The action filed by plaintiff alleged that those two persons had engaged in a fraudulent scheme. Their false and . .
inconsistent testimony and their attorney's lack of candor to the Court and unethical harassment of plaintiff was the purpose
of the Rule 11(a ) Motion requesting the Courts intervention if not imposition of sanctions. Only Mr. Thurston, atforney for
the defendant, insisted that a fiberglass coating was applied to plaintiffs pool. The owner and expert acknowledge that the
coating contained fiberglass.. What they sold and advertised was a FIBERGLASS INTERIOR FINISH. THE SAMPLE
FROM MY POO L was identified by the pool company owner as fiberglass resins and also in the
sales contract.. ' N ' ’ - - -
In his argument Mr. Thurston misrepresented both the nature of plaintiffs evidence and the law but
also mislead Court knowingly with false statements inferring one would have to request two different
forms of, "fiberglass coating, " one with fiberglass and one without fiberglass. He knew, the Court did
not that fiberglass mat is employed for a pool or spa interior fiberglass resurface process. He advised
the owner to testify fiberglass mat was not for pools after having. testified they used it.
"The evidence is clear that a fiberglass coating was applied to the Plaintiff's swimming pool.
The evidence is also clear that a ‘'mat’ was not used. Examining the advertisement and the
warranty, the ‘mat’ is not the issue. This was a coating to an existing pool, and it was not a re-
do exclusively of fiberglass/matting. The Plaintiff has no credible evidence to contradict this.
The affidavit of the person that he believes creates a fact question, Mr. Russ, only indicates
that a fiberglass mat was not used. His opinion does not really contradict Dr. Elisworth.
Not correct. Plaintiff's expert witness, with forty years in the pool business, the most qualified person
in Arizona regarding fiberglass intenior resurfacing under oath stated the product applied to plaintiff's
pool was Micro Fiber Technology or reinforced plastic not fiberglass due to the absence of fiberglass
mat. As demonstrated to the Court the material from plaintiffs pool cracks and separates, fiberglass
does not. *™*
The defendant had no evidence to support the principal issue, that a fiberglass interior pool
resurfacing had been applied to plaintiffs pool so Mr. Thurston repeatedly attacked the plaintiff and
successfully ridiculed the evidence plaintiff submitted. For example, he continually acted angry, as the
offended party and argued that the litigation was, "absolutely vindictive" and knowingly falsely claimed
that a Fiberglass resurfacing had been applied. Mr. Thurston represented Sun Valley when they
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applied for two years fiberglass resin which contained Micro Fiber, powder like ground up fiberglass.
Before and after 1994 like the rest of the local pool industry fiberglass mat was employed by Sun
valley pools on their resurfacing jobs that were advertised as fiberglass. Sun Valley purchased the
product from Mr. Russ' company prior to 1994. After 1995 only the warranty repairs on 1994-95 jobs
were done without Mat. This was never denied by the owner at any time.

The Court disregarded the evidence before it that a fiberglass mat was necessary to regard the
coating as a fiberglass interior resurfacing ; that fiberglass are thread like fibers. The fiberglass used
in pools is matted like a (bird nest)rather than a grid pattern (Cloth)to protect from movement in all
directions due to expansion and conltraction caused by changing water temperature. It is secured by
resins or epoxy, an adhesive and hard seal. The material demonstrated to the Court did not exhibit
the qualifies of fiberglass described in technical manuals, dictionary, encyclopedia, packages of the
product. On Motion for Reconsideration plaintiff provided parts of four video tapes demonstrating
fiberglass application and Sun Valley's film showing no fiberglass mat being used although the film
referred to fiberglass. Plaintiff submitted

the opinion of two local well qualified experts. All apparently not considered by the court
that Sun Flex is not fiberglass.

After recelving the Motion for Summary Judgment, and one day before the
deadline for filling motions, the Plaintiff has filed an Amended Complaint. The
Court has read the original Complaint and the Amended Complaint. They are
essentially the same, and both of them are very difficult to understand. Both
Complaints have four cases of action, Cause of Action #1 talks about the
warranty and a return of the money pald for the original work done. The
Amended Compiaint seeks rescission but also talks about misrepresentation
and fraud. In the Amended Complaint these allegations are not pled with any
specificity, and because there has been no disclosure and no discovery since
the original compiaint, there does not seem to be a basis for this allegation.
The Court wrote further in summary of the Complaints about relief requested which
makes it difficult to understand his subsequent findings in both Minute Entries. Count
#2 asks for the costs of removing the defective product. That count is the same
in both Complaints. :
"pParagraph 3 Is almost the same as the original Complaint in that the Plaintiff
alleges defective product, fraud, misrepresentation, loss of enjoyment of the
pool, but adds that there was a scheme by the

Defendant, and Plaintiff wants punitive damages."”

Plaintiff cited for the Court, the Case of Owen v Superior Court 133 Ariz, 75, 649 P2d
278 (1982) in which the Supreme Court held that the, Court abused its discretion in
refusing to allow the Amendment of the Complaint to permit a claim for punitive
damages upon facts which are at issue.

Paragraph 4 In the originai compiaint asks for reduction in value of his home
because the pool was in disrepair. and the Amended Complaint claims
emotional distress. After reviewing everything, this is the first allegation of
emotional distress, and any ciaim for emotional distress wouid be subject to a
statute of limitations defense.

Such claim would relate to defendants conduct over the previous ten months and it
would appear the Court understood the acts complained of and relief requested. The
COURT FINDS it would be extremely prejudicial under the circumstances of this
case to allow this amendment. The facts indlcate that an original Complaint
was filed; lost at arbitration, an appeal was filed, Defendant filed a Motion for
Summary Judgment, and faced with a summary judgment motion and no
credible evidence to oppose it,

Plaintiff then files a Motion to Amend Complaint. Also, the case of Tucson
Electric v. Round Valley ..., 163 Ariz. 532 (1990) upheld the denial of

amendments when It would delay the trial. The Motion to Amend is not timely.
-17-



IT IS THEREFORE ORDERED granting the Defendant's Motion for Summary
Judgment and denying Plaintiff's Motion to Amend.
IT IS ORDERED vacating the trial date of June 5, 2001, **Re: The Motion to
Amend the Complaint
The Court was incorrect and acted to contrary to the facts by stating, "After
receiving the Motion for Summary Judgment, and one day before the deadline for filing Motions, the
_Plaintiff has filed an Amended Complaint.”
The Motion to Amend was filed prior to the Motion for Summary Judgment filed by the Defendant,
The Court on April 5, 2001 set May 11, 2001 as the date of Hearing on the Motion then denies as
- untimely a Motion which had been filed 71 days prior and cited a case in which the Motion to Amend
and alter factual questions was made on the date set for trial. Mr. Thurston had delivered his
Response to the Motion to Amend, alleging falsely that Plaintiff was Amending the Complaint to plead
a different claim than that which had been arbitrated. The Court had before it on April 5, Defendant’'s
Motion for Summary Judgment on the warranty grounds not addressing the claims set forth in either
Complaint and Mr. Thurston’s false allegation that plaintiff was altening the case that had been
arbitrated. The warranty claim was never an issue once plaintiff discovered his pool cracked and
peeled because fiberglass was not applied to the interior as represented, it was only a defense
asserted by Mr. Thurston to distract the Court and be awarded attormey fees under ARS 12 § 341.01.
Both the Defendant's Response to the Motion and the Minute Entry of May 30, 2001 acknowledged
the original and Amended Complaint, "are essentially the same. " They were, except to reflect the
increased damages aggravated by the actions of defendant’s counsel which are elements that a jury
may be permitted to consider in an action for, "fraud in the inducement and matenal
misrepresentation. *
The Court was also in error in accepting Mr. Thurston's unfounded and prejudicial argument that
Plaintiff had, "no credible evidence to oppose the Motion for Summary Judgment, " The Court fanned
through, but did not appear interested in plaintiff's exhibits. He did not ruled on the Response to
defendant’s Motion to Strike Plaintiff's exhibits that specifically rebutted the vague allegations and
false statements of fact presented by Mr. Thurston and perjury of the owner in the Rule 11(a) Motion.
The Court was apparently influenced by the us and him argument of Mr. Thurston and the allegation
that the Motion (to Amend) be denied on the false grounds that, "said Motion is precluded by
arbitration and is untimely. *
MINUTE ENTRY OF JULY 2 nd 2001 SUPERIOR COURT OF ARIZONA
MARICOPA COUNTY

Hon. Michael J. 0"Melia J.

Stobierski Deputy
{Same Caption)
The Court has considered all of the memoranda submitted since the Court's ruling granting
summary judgment in defendant'’s favor.
This case was filed by the Plaintiff because of a dispute in respect to the warranty provided for
the work done on his pool. The complaint is not very clear as it sounds in tort and contract.
The Plaintiff lost the arbitration and then appealed the decision. Defendant filed a Motion for
Summary Judgment. Plaintiff had no expert testimony in respect to the"tort” claims. The
affidavit submitted did not

address the issues. There was no evidence that Defendant breached the
warranty"contract” claim. Hence, the ruling in Defendant's favor.

The Plaintiff's motion for reconsideration is denied. Defendant is entitled to double costs
pursuant to statute in the amount of $1,871.60. Defendant is entitled to expert fees of
$806.25 and attorney's fees of $6,100.00 all in accordance with the formal written
Judgment signed by the Court on June 29, 2001 and filed (entered ) by the clerk on July
2, 2001,
The waranty was only material as further evidence of fraud, the requests of Plaintiff for oral argument supported
by factual and legal argument was denled and apparently the exhibits not considered. They were not reviewed by
the Court on May 11, 2001 when the unrestrained, unfounded, prejudicial and inflammatory remarks of Mr.
Thurston occupied the Courts attention. While the Rule provided that, " the Appeal shall be de novo on law and
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fact, ‘The findings of the arbitrator not binding, it was stressed by Mr. Thurston and as reflected in his decision,
important to the Court :

The full judgment has been paid. Plaintiff would not qualify for a reduction as provided by the new Rule 76, Arizona
Rules Of Civil Procedure, which must be based on, * substantial economic hardship as not to be in the interest of
Jjustice". )

Such rule also provided that, “attorney fees necessitated by the appeal'and "reasonable expert witness fees
incurred by the appellee in connection with the appeal. “as determined by the court shall be award to appeallee.
That would according to Mr. Thurston's statement of attorney fees amount to $2.184. nor $6,100 and according to
Mr. Thurston, "After the appeal an Mr. Ellsworth spent, " an additional hour of expert witness time. on this case”.
apparently time enough to read and sign the affidavit prepared for him and faxed to him by Mr. Thurston . That would
amount to § 75. ElJsworth originally alleged to have a contract price of $ 2,000. Plaintiff complained In the Rule 11(a)
Motion that such invoice was for the purpose of harassing plaintiff. The Court awarded Expert fees of $ 806.25 to
one alleged by plaintiff to be a co conspirator in a fraudulent scheme who never appeared as a witness, and if he
had he would have conceited that Sun Flex was not a fiberglass interior and that he was employed not as a chemist
but an OCHA representative for a retall distributor of composites, reinforced plastic products, not fibergiass.
Plaintiff's witnesses were Independent Maricopa County residents, defendants only wittiness' were interested
parties, the owner careful to allege only that Sun Flex contained fiberglass and alleged expert who resided in the
state of Washington, unlikely to appear in an Arizona Court to commit perjury.

There are those who claim that an efficient local modern two tier court system would be
too costly. That is not true, there are more judges at all levels in Maricopa County then
would be needed if they were employed more effectively with proper specialization,
assignment and revealing daily docket entry progress in a legal publication as has been
done in most metropolitan areas. It is not unusual for three to five judges to be
processing the matters involving one family in Maricopa County where as one judge
would do it all in Pinel County with one staff and one appointed attorney. With consistent
results fewer cases are litigated I proved that in the City of Phoenix Municipal Court and
again Motor Vehicle Hearing Office and saw it work in Ohio and New York. Costs to litigants and
taxpayers would be reduced. The results would be more fair and the judges less frustrated and less
opportunity for error and need to appeal. The above case would have been settied if the attorney was
sure the judge wouid have time to formaliy consider the evidence and hold a proper hearing where
the evidence and merit and not personalities were review in open Court, Defendant provided a copy
of the formula for the 1994 Sun Flex material applied to plaintiff's pool. It consisted of 860 pounds of
Fiberglass resin and fill to which 50 pounds of Micro Fiber, ground up, flower size former fiberglass
was added yet advertised as "Fiberglass Coating.” Before and after 1994 and 1995 the defendant
pool company used Fiberglass Mat in the fiberglass interior pool resurfacing as used by the rest of
the industry in the area. Mr. Thurston represented the company for over eight years and knew the
product applied to plaintiffs pool was fiberglass resins with no long fiber to prevent cracking and
peeling, he knew that much of the evidence he objected to reiated to the Rule 11(a) Motion and in a
fraud case hearsay and other acts of fraud by the defendant are admissible. )
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Arizona: right or wrong?

The Editor:

One convenience of living in the desert appears to
be the ease with which one can hide his head in the
sand, {f James Cook was at all serious when he
wrote, ‘‘Why Are All Those Departing Moving
vans Empty?’" November 21. This amateur poll
taker has concluded that the bulk of the families,
including retirees, came to Arizona because science
has yet to find a cure for lung disorders or arthri-

tis.
The balance is divided between those who came

involutarily because their employer sent them, oth-
ers search for opportunity. Most find competition
keen. A lot of previously successful persons go
through their life savings and then sell out.

Siill, there ‘are those wha discourage efforts (o
increase economic opportunities by attracting new
business. A lot of these people are in non-produc-
tive occupations, putting more burden on the procjut_:-
tive segment. Some economic critics want to elimi-
nate population increase or limit use of automobiles

N
they all scem so Interested in what is £oing on out
in the wilderness. Nobody seems to care that most
new buildings have no sethack line. These walled
courtyards and dark alleys should improve the
opportunities for muggers, car thieves and bur-
glars, so I really can't say that there is not going
to be some improvement in employment. Auto body
shops should do well also.

We do have some open space in Phoenix but that
won’t last long. With local and government environ-

mentalists intercsted in crowding the city so that
mass transit will- be feasible, we will look like

Manhattan soon, except that it at least has Central

Park.

Cook’s humorous remark about our government be-
ing J0 years ahead of its time may mean that it
will take 30 years before the courts can interpret
some of our laws. We apparently have a legislature
that can write. They add laws that conflict with

others. \

Maybe Mr. Cook was referring to the court sys-
hich is about as meodérn_and eflicient as a

lem w
stapecoach with balloon tires and ‘an automatic
clerks’ jobs

transmission. We _have judges doin
and no local intermediate court system which could
process most_disputes quickly and_economically._

e talks about our cleaner than other states

without realizing that construction of new homes Then
government. A housewile is never sure il her wash

and buildings and sale of autos support the economy,

provide the tax base and investment opportunities.
These same critics approve of taxing a building

before it is ready for use and taxing an auto each

time that it is sold plus imposing th& tax oncea
year. 1 pay $62 a year school tax on my travel

trailer that 1 use twice a year. Of course, this is
not taxation without representation. There are elec-
tions of one sort or another every month. | don't
often know the candidates or what the issue is but
at least the lines at the polls are short.

Mr. Cook suggested that we support our local
environmentalist. 1 didn’t know that I had any,

is the cleanest in the neighborhood unless she hangs
it out on the line. Our governmental affairs are
seldom aired, just fluff-dried in a controlled tem-

perature dryer.
Cock also talked aboul people being less combat-
ive, more accommodating. He must walk to work
There is a definite lack of courtesy on our road-
ways, except for the friendly traffic cop who will
pull you over to talk at the change of -a traffic

light.
Richard T. Tracy
Phoenix
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| HOPE THAT YOU HAVE FOUND THIS COLLECTION OF ARTICLE

v .
Lt

INFORMATIVE. | APOLOGIZE FOR SO MUCH REPETITION.

WHILE THERE ARE SOME WHO WILL
MISSION BECAUSE OF MY REMOVAL AS A

CLAIM THAT COURT REFORM IS MY
CITY COURT JUDGE.

THERE ARE ALSO PEOPLE WHO KNOW THAT | WAS REMOVED BECAUSE

LEGAL PROFESSION.

M ,AS IT EXISTED THEN AND NOW IS
. THE TAXPAYERS AND MOST OF THE

AFTER 29 YEARS IS THERE ANY ONE WHO CAN SAY | WAS WRONG,

I KNOW OF NO PERFECT LEGAL SYSTEM,
PREVENT EFFORTS TO SHARE THEIR C

BUT THERE ARE FORCES HERE WHO

ONTROL WITH THE COMMUNITY AND

Yy @%
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Former Judge Questions
Efficiency Of Justices

By RICK LANNING
Gaselie Boperier :

Ever since Richard T. Tracy Sr.
was oustaed as a city court judge in
1976, bs has been trying to make
judges — all judges — more respon-
sible to the public for their actions.

At a meeting of the Maricopa
County Board of Supervisors Mon-
dsy, Tracy, now an asttorne who
practices law in Ohio, sppear.
ordinary citizen t6 question 384 000 ,
allocated by the supervisors to help
set up.a compuunud judlall ays-
tem.

TRACY CAN'T understand why
such a aystem couldn’t be used to
give citizens a better ides of how
Judges spend or misuse their time on
the bench.

nding 884 000 for computeriz-
ing system would be worthwhile
only if it would enabls the public to
_have the information needed to rate
" the judges,” insists Tracy. .

He told of a judge who didnt
decide a case for five years.

“These aren't judges' cases,” he
declared. “These are cases that
belong to the people who are sup-
porting and paying for the system.”

The supervisors npproved the $84,-
000 contract with Arthur Young &
Co. to complete the first hucoll
proj wluch would .tutr

the civil and domesnc relauom
divisions of the court system into a
computerized system.

MICHAEL Griffin, director of
information systems and services,
duaibod the system as a “first,” and
said it is simed at reducing the
amount of paperwork that goes
through the courts.

Tracy told the supervisars, “Wc
have people sitting in jail waiting two
to three times as long as the national
average to go to court. Yet none of

this information is available to the |

public as to why thess delays take
place. -

“The public needs to know what
kind of work was done, who did i,
and how they did it.”

The supervisonn have authorized |-

$250,000 in federal revenue-sharing
funds to be used for the computeri-
zation this fiscal year. Arthur Young
& Co. will give an estimats later as to
how much mors money will be
needed to complete the PfO)Od.

IN 1976, Tracy, 54, was not
recommended for another term as
city court judge by the City Judicial
Selection Committee. He filed suit,
claiming the committee heard dam-
aging testimony during private meet-
ings and gave him po chance to
defend himself.

Since then, Tracy has been prac-
ticing law in Ohio. His family lives in
Phoenixz.

After Monday's meeting, the
former judge said,“The courts in
Arizona need to be surveyed by an
independent agency. There is no
check or balance system.

“l resented the fact that the
supervisors called for a time to
discuss the expenditures of public
funds and that I had no real
opportunity to question what the
g:rpou of this expenditure would

He claimed the Maricopa County
Superior Court aystem doean'’t have a
realistic probation department and
lacks mental heaith facilities for
people who are a problem but who
aren’t criminal lawbreakers.

Asked why he had to practice law
in Ohio, he said, “I can't practice law
in Phoenix any more. I'm on the
«---list of too many judges hore
because | challenged the system.”

Tracy said he is concerned about
judges who aren’t giving taxpayers
their money's worth.
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people and problems is not possible in a

Inefficient, archaic court system plagues Arizona

am appalled at the apathetic attitude

of the public in regard to the

operation of their courts and
willingness to accept excuses from those
able to convince the public that a court
system designed for the Arizona of 1912
can do the job today.

I will not dispute that some
ommunities in Arizona have not
:hanged and the demands on their
ourts may best be handled by a justice
f the peace who has little legal training.
‘he citizens of that community can act
s a check and balance on the friend and
eighbor they elect as their judicial
fficer. But is that true of Maricopa and
ima County with their three million
opulation and more than 300 judges?

Arizona adopted the Model Modem
ourts Amendment while Morris Udall
as still in law school. He wrote an
:cellent article about how our courts
suld run more efficiently and
onomically. There are more judges in
aricopa County and Pima County than
wld be needed for a well-run court
stem. But because it is like a “crap
oot,” with results seldom reported, and
»se who abuse the system clog the
art, everything and anything gets filed.
Eighty-five percent of the civil cases in
iricopa County are sent out the back

or to attorney arbitrators and
1attorney mediators who are not
arested, not paid, often not impartial,

\lified, or very fair. No effort is made

nonitor the results and corporate
rants are favored in the appeal

cess if they are not satisfied.

varicopa County is larger than some

es. Many of Arizona’s cities are more
ulated than most counties

ughout the country that have

jern courts. Local intermediate courts

1local officials and residents involved
election and retention of legally
ned judges who could handle civil

My tum

Richard Tracy

cases up to $50,000 would provide

accountability and consistency.

Los Angles courts proved that bigger
is not better. Juvenile and minor criminal
cases also are more effective with
consistent local attention.

We have a poor system by retaining

the present justice of the peace courts as

a foundation and pile Superior Court ’

divisions one on top of the other like

building blocks with no internal
communication system. Several judges
can be working on the same problem
over and over and come up with different
results.

Millions of dollars have been wasted
on a proposed computer network that
will preserve the remoteness of the
courts instead of providing information
to a self-supporting legal newspaper,

- which would give those interested an
idea of how judges spend or misuse their
time. It's no wonder our courts can be
regarded as “casinos” and the wealthy
have the odds in their favor.

It is false economy to believe that our

court system can properly function with

the same system that existed 70 years
ago. Updating the system means more
than adding computers; we are not
talking about something as simple as
auto registration. Close attention to

remote revolving-door system, but close
attention is what is needed.

Good court systems save the
community money. Some of our cities
have the highest insurance rates in the
country, the state is fourth in rate of
crime, among the first in auto theft and
rate of incarceration, all with various
related expenses and personal suffering.

The Legislature already had the power
to require any new candidate in Pima and
Maricopa counties to meet the
requirements of the Constitution for

courts not of record and to fund
commissioner and municipal court
judges rather than create any new costly
Superior Court divisions in those
counties.

There are many good lawyers who
would seek those positions if they were
upgraded, even if it paid half what a
Superior Court judge earns.

Our population is expected to again
double. Shouldn’t we put history behind
us and plan for a better future in our
larger cities and counties? Court reform
and accountability should rank with
education as an issue in the coming
election, even if it only affects a small
portion of the population at any one time.
Next year it may involve you or your
family.

Remember, “Ask not for whom the
bell tolls.”

Would there have been a Waco or
Ruby Ridge if there was an old-fashioned
belief in and respect for the rule of law
and a court summons?

Phoenix attorney Richard Tracy was on

U.S. Supreme Court Justice O'Connor’s

Joint Committee on Court Reform. He is a
former municipal court judge and
administrative law judge and graduate of
the Academy of Judicial Education and
National Judicial College. . ;
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Jason Stephens

From: Jerry Spellman [jspellman4@cox.net]
Sent: Tuesday, October 13, 2009 3:26 PM
To: Jason Stephens

Cc: Christopher Perkins

Subject: October 13 Public Meeting Input

Attachments: NASA and Unimodal Partner PRESS RELEASE - 090209 .pdf

Dear Mr. Stephens:

Since | won't be able to attend tonight's Public Input Meeting on the Regional Transportation Plan, I'm sending
this e-mail. Please share it, if possible, with the Policy Committee members this evening.

My company, Unimodal Systems LLC, is the developer of SkyTran -- An Automated, Aerial "Passive" Maglev
Personal Rapid Transit (PRT)System (www.skytran.net). Recently, Unimodal Systems entered into an historic
agreement with the National Aeronautics and Space Administration (NASA) to commercialize the SkyTran
technology (see attached), with NASA to provide SkyTran's automated vehicle computer command and control
software, and component reliability and system safety testing.

The U.S. Department of Transportation provided the initial funding for SkyTran's MagLev components'
development, resulting in the system's current vehicle and guideway prototype demonstration at NASA's Ames
Research Center in California. Unimodal Systems, in partnership with St. Tammany Parish Government in New
Orleans and a host of other focal science, education, medical and community organizations, including NASA's
Center for Advanced Manufacturing, recently applied for $75 million in Federal Stimulus funding under the
Transportation Investments Generating Economic Recovery (TIGER) discretionary grant program adminstered by
the Secretary of Transportation. If funding for this St. Tammay Parish SkyTran demonstration is approved, there
soon will be no good reason (as if there where ever any) for MAG to continue to ignore the reality that SkyTran
transit technology is a cost effective alternative to light rail, streetcar and bus rapid transit modes. Despite
Unimodal's repeated attempts over the past decade to inform and interest Arizona's and Maricopa County's
transportation planners and decison makers in assisting in demonstrating the SkyTran technology, all of our
attempts have fallen on deaf ears.

Now that the Regional Transportation Plan is in dire funding straits, with Prop 400 anticipated revenues down
significantly and the prospects of many transportation projects being scaled back or eliminated looming, MAG's
leaders would be wise to take a fresh look at the SkyTran technology, how it is progressing, and how it

could very well change this transportation gloom and doom scenario into one of opportunity, innovation

and progress for Arizona over the coming decades. At a capital cost of approximately $15 million per mile, as
opposed to the $70 million cost per mile for light rail, SkyTran could help salvage the 57-mile "high-capacity" rail
transit plan promised to taxpayers in Prop. 400. Not only could SkyTran build the 57-mile rail system

much more affordably, but build it faster and safer, and eliminate the taxpayer subsidies now required for ongoing
operations and maintenance. In fact, SkyTran could even attract the kind of private investment to lessen the
burden on taxpayers for capital construction, just like privately financed toll roads.

In short, if MAG is serious about cutting long-range transit system infrastructure development and operating costs
it need look no further than SkyTran's ability to provide on-demand, no-wait, high-speed, express passenger and
lite-freight rail service 24/7 throughout the Valley and all of Arizona for a fraction of the costs of light rail,
commuter rail and high-speed (150 mph) intercity rail (Phoenix to Tucson, for example). If Arizona wants to be a
leader in high-tech job creation and manufacturing, it need look no further than SkyTran. Every 100 miles of
Arizona SkyTran guideway under construction and vehicles in production means 1,200 good-paying jobs for
Arizonans. It means Arizona will be exporting "Made in USA" SkyTran systems rather than importing rail system
components manufactured in Japan, or Germany, or China.

As always, Unimodal Systems is just asking MAG and Arizona leaders to take a good look at the SkyTran rail
alternative and the technology's development progress over the past decade. When NASA's top
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scientists endorse SkyTran's development and demonstration, and commit to partner with and assist in SkyTran's
commercialization, it should be a signal to Maricopa County and Arizona decision makers that all of that past
"friends of transit" propaganda about SkyTran being a "pie in the sky" transit system, or "pipe dream,” should be
ignored. SkyTran technology is for real. Now, MAG's leaders need to get real.

Jerry Spellman

Arizona Coordinator
Unimodal Systems/SkyTran
(480) 834-1769

ispellman4@cox.net
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"SkyTrans personal rapid transit has generated serious interest with local, regional and state
transportation leaders who are considering funding the building of the Unimodal maglev
PRT system in the NASA Research Park, said Michael Marlaire, director of NASA Research
Park at Ames. This construction and new R&D partnership may usher a new green
technology maglev PRT system into Silicon Valley."

Were working with NASA and aerospace engineers to ensure aerospace-level standards
that exceed the safety records of current transportation systems, explained Christopher
Perkins, chief executive officer of Unimodal Systems, LLC, based in NASA Research Park.

Both organizations will mutually benefit. NASA will receive feedback on its softwares
usefulness in ground-based propulsion systems, while Unimodal will develop a
transportation system designed to eliminate traffic congestion, mitigate greenhouse gases
and reduce dependence on foreign oil.

For cities across the nation, SkyTran will create greentech jobs and launch a new era of
public-private partnerships that will make public transit affordable to install, and profitable to
operate," said Perkins.

For more information about Unimodal SkyTran, visit:

htto://www.unimodal.com/

For more information about NASA's Innovative Partnerships Program, and NASA
technology infusion activities, visit:

http://ipp.nasa.qgov

-end-

To receive Ames news releases, send an e-mail with the word "subscribe" in the subject line
to: ames-releases-request@lists.arc.nasa.gov. To unsubscribe, send an e-mail to the same
address with "unsubscribe" in the subject line. Also, the NASA Ames News homepage at
URL, http://www.nasa.gov/centers/ames/news/index.html includes news releases and JPEG
images in AP Leaf Desk format minus embedded captions.


http://www.nasa.gov/centers/ames/news/index.htmlincludes
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Jason Stephens

From: lan Eskey [dvrenaissance@gmail.com]
Sent:  Tuesday, October 13, 2009 2:47 PM

To: Jason Stephens

Subject: Tonight's Transportation Planning Meeting

Jason Stephens

MAG Public Involvement Planner

istephens@mag maricopa.gov

Thank you for this opportunity to provide input to the transportation planning meeting. | would be
grateful if you would share the following points:

We Need To Get Cars Off The Roads

MAG needs to focus the money available on where it will do the most good. Building more freeways
will not help move traffic around Maricopa County any faster. We need to get cars off the roads.

We Need Smarter Bus Routes

We have a lot of bus routes that do not go anywhere. Our current bus route system is designed to
deliver people to other bus routes which lead to other bus routes. We need smarter bus routes, ones
designed to deliver passengers to destinations and not to other routes.

An example of this is the current bus routes on Stapley Drive and Mesa Drive. The Stapley bus route
travels north and south on Stapley Drive. Passengers who board are required to transfer to another
bus route to make any east or west progress. This route, and the one on Mesa Drive, goes nowhere. A
solution to this would be to make the routes a circular, one north of Main and one South of Main
Street, and lead people to Downtown Mesa. These routes would then increase in traffic and lead
passengers to Downtown Mesa and to the Light Rail. (A plan for this is available upon request).

We Need Bus Rapid Transit

Buses are stuck in the same traffic jams as the automobiles. Why would commuters take a public traffic
option that goes the same rate as they can go in their own car. We need a faster option. We need Bus
Rapid Transit.

Bus Rapid Transit, Like Metro Link current running on Main Street in Mesa, is bus service with a
maximum of one stop per mile, or less in most cases, and allows the bus to travel as speeds closer to
an automobile. However, unlike Metro Link, bus rapid transit has a dedicated lane similar to the light
rail. A dedicated bus lane for bus rapid transit would allow the bus to avoid traffic jams that slow traffic
in Maricopa County.

Tempe is looking towards bus rapid transit for a light rail connection from the light rail down Rural
Road into South Tempe. Chandler is looking toward bus rapid transit up Arizona Avenue from
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Downtown Chandler to the future light rail station at Country Club Road in Mesa. If MAG approved,
Valley Metro could have a dedicated Bus Rapid Transit System with dedicated bus lanes, covering the
entire metropolitan area, within two years. (A plan for this is available upon request).

We Need Commuter Rail

Commuter Rail, in addition to the light rail and bus rapid transit, will provide the Valley of the Sun a
complete transit system, similar to New York and Salt Lake City. With these three mass transit systems
in place, commuters will be encouraged to abandon their cars and use public transportation.

The Arizona Rail Passengers Association has a very detailed plan to bring commuter rail to Maricopa
County.

We Need Fewer Freeways and More Expressways
MAG needs to postpone work on new freeways and focus their work on projects already in progress.
There are two freeways that do need MAG’s attention and work needs to accelerate on these projects:

e The Phoenix Bypass Route, from I-10 and I-8 to 1-10 and AZ 85. Completing this route will help
lower the amount of traffic stuck in the Metro Area on I-10.

e US60in the West Valley; Grand Avenue should turn into the Grand Freeway similar to the
Superstition Freeway in the East Valley.

The Metropolitan Area has a strong freeway system. Now we need to build better methods to lead cars
to and from the freeways in more efficient manner. To do that, we need expressways.

Expressways are very limited access roads with speed limits of 55 miles per hour. Around the
metropolitan area, there are many arterial roads that could easily be converted into expressways
allowing for a greater flow of traffic around the Valley. (A list of suggested routes is available upon
request).

Thank you for your time and effort and for this opportunity to have my ideas presented to MAG. | am
available to answer any questions or to further explain these ideas.

Sincerely,

lan Eskey
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Jason Stephens

From: Ruth Harrison [ruthah@TheStarCenters.org]
Sent:  Tuesday, October 13, 2009 8:37 AM

To: Jason Stephens

Subject: two money saving ideas for public transit

Hi, 1will be at the meeting tonight but | wanted to give you these ideas in case the talk is focused on highways.

The cost of monthly passes could be greatly reduced if a yearly pass was offered as another option. | get my
pass by mail. Every month | get a letter with a bill and a newly made pass. A yearly pass would save the cost of
printing both the letter and the new pass, franking, and personnel time. If 1M people use the busses and light rail
and 50% buy a yearly pass, how much would that save?

Secondly, would it be feasible for the city to lease the school busses when they are not in use with the
stipulation that the schools do the maintenance? The schools desperately need the money and the busses just
sit there except for twice a day. Would doing away with the cost of maintenance be cost effective?

Sincerely, Ruth Harrison
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Jason Stephens

From: pmather [cycleaz@cox.net]

Sent:  Wednesday, October 07, 2009 5:18 PM
To: Jason Stephens

Subject: MAG plans

What | am looking for specifically is the detailed 20-30 page individual description of all the
projects.

Peter Mather

From: pmather [mailto:cycleaz@cox.net]
Sent: Wednesday, October 07, 2009 4:09 PM
To: 'jstephens@mag.maricopa.gov'

Subject: MAG Update

I will be coming to the meeting on October 13. | would like to be sent via-email the updated
version of the MAG Transportation Plan.

Peter Mather
Coalition of Arizona Cyclists
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Jason Stephens

From: Bob Beane [marco3@cox.net]
Sent: Friday, October 09, 2009 11:33 AM

To:
Cc:

Jason Stephens

cazbike@cazbike.org

Subject: RE: Preparation/Advance Comments for Transportation Public Meeting on 10/13

Jason,

Thank you for providing this link so that we have a chance to preview the MAG slides for next Tuesday’s meeting.
As I'm sure MAG will understand, it is quite difficult to discern the complete thinking of MAG leadership and staff
from these slides without hearing and questioning the presentation that will take place. Never-the-less, the
Coalition of Arizona Bicyclists would like to submit the following advance comments:

CAzB would oppose any lessening of bicycle accommodation in areas of opportunities for public input,
design policy/procedure and/or construction policies and practices. Rather, given the current economic
climate and future expectations for gasoline prices and sub-par employment, the CAzB believes that
bicycle accommodation, as an alternative means of transportation, should be increased in weighting in
transportation policy decisions.

CAzB can generally support, as a means to meet budget constraints, project spending delays that
correspond to reduced land development, population expansion and new construction that were previously
anticipated to be needed, but are not now occurring at expected levels.

CAzB believes that land and construction cost estimates for the same time and scope, today, are lower
than previously expected, given the economic downturn and recent bid results. CAzB believes that these
changed conditions should be fully taken into account before eliminating bicycle accommodation in any
project.

CAzB believes that any project delays/reductions that affect cycling-related accommodation spending
should be, as a percentage, less than, and certainly no more than proportionate to total spending
delays/reductions. CAzB believes that, if anything, current economic conditions, the “green” movement,
higher expected gasoline prices and climate change and general health considerations support retaining
alternative transportation projects, specifically those that are bicycle and pedestrian oriented, as more
citizens are being economically forced to bicycle and walk in their commutes to work.

CAzB club members and individual cyclists are significant users of Pecos Road in Ahwatukee and a route

around South Mountain via Maricopa Road, Beltline Road and 515t Avenue to Laveen. CAzB members are
predominately opposed to replacing Pecos Road in Ahwatukee with an extension of Hwy 202 west and
north around South Mountain, especially without specific accommodation of cyclists who live, commute
and train in those areas. CAzB supports an alternative alignment of Hwy 202 south of Pecos Road in such
a way that a bicycle route around South Mountain and the use of Pecos Road by cyclists are both
preserved.

CAzB would support major arterial road improvements, such as Pima Road in Scottsdale, provided that
appropriate bicycle accommodation (e.g. bike lanes) remains part of the scope of those projects.

Thank you for accepting these advance comments. We will have representatives in attendance at the Tuesday
meeting to answer any questions regarding these comments and to represent the bicycling community, in
general.

Best regards,

Robert Beane
President, Coalition of Arizona Bicyclists
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From: Jason Stephens [mailto:jstephens@mag.maricopa.gov]

Sent: Wednesday, October 07, 2009 11:15 AM

To: Bob Beane

Subject: RE: Preparation/Advance Comments for Transportation Public Meeting on 10/13

http://www.mag.maricopa.gov/event.cms?item=10709

Bob -

I'm waiting for Valley Metro's presentation, but here are the two MAG presentations (under the "Resources"
section). Please feel free to check them out and provide any comment you wish. If you have any questions,
please let me know and | can try and help.

Thank you!

Jason (602) 452-5004

From: Bob Beane [mailto:marco3@cox.net]

Sent: Wednesday, October 07, 2009 9:29 AM

To: Jason Stephens

Subject: Preparation/Advance Comments for Transportation Public Meeting on 10/13

Jason,

The Coalition of Arizona Bicyclists would like to provide advance comments and prepare for the meeting next
week. In visiting the MAG web site, | found a presentation from June 2009 related to the budget gap and potential
project delays, etc., but would like to see the most recent publicly-available proposals that will be discussed at this
meeting.

Where can | find the most current subject matter and proposals so that we may provide feedback as requested in
.your press release?

Thanks!

Robert Beane
President, Coalition of Arizona Bicyclists
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